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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

F= o WRIT PETITION (L) No. 2227 OF 2017
WITH
CHAMBER SUMMONS (L) No. 332 OF 2017

Tushar Shah & Anr. ...  Petitioners
Vs.
The State of Maharashira & Ofs. ... Respondents
’I'H
WRIT PETITION (L) No. 2636 OF 2017
L‘}
AvamM Shah&Di*s} iy ...  Petitioners
The State ot‘M arashﬂ:a*&@r_i :j ,,;; ... (_Respondents
/ WITH

WRIT PETITION: (L) No, 2843 OF 2017

' v
i ' f

h I

Pragnesh Gopémi \ ) =7, Petitioner
Vs \.‘\' i : ) r.'.' ____,."
The State of Maharashtra & Ors - ..~ Respondents
WITH
WRIT PETITION (L) No. 3103 OF 2017
1la Swapnil Vardgama & Ors. ...  Detitioners
Vs.
The State of Maharashtra & Ors. ...  Respondents
WITH

WRIT PETITION (L) No. 3191 OF 2017
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Matushri Kashiben Vrajlal

Valia & Anr. : ...  Petitioners
Vs.

The State of Maharashtra & Ors. ...  Respondents

sk ke ok

Mr. Pravin Samdani, Sr. Counsel a/w Viraj Maniar, Harsh Behany,
Hiral Vora i/b M/s. Maniar Srivastava & Associates, for the Petitioner
in WPL. 3191/2017, for Respondent No. 2 in WPL. 2227/17 and
WPL. 2843/2017, for Respondent No. 6 in WPL. 2636/2017, and for
Respondent No. 4 in WPL; 3103/2017.

el LT A4 '
Mr. Nim 6'{\( Digesa/w Ms. Priya.-Rombade, Ms. Egema Shewani i/b

a
M/s. Deyén Dwarkadas & Paftners, for the Petitioners in WPL.
2227/2817, WPL. 284 2007, . =

M}‘:Ahl'ahishek P; nl_;m‘lp\dsihlmé‘ Oke, for the Petitioner in WPL.
2636/2017 &-A*pplicaﬂti,y}@ﬂ"& M1:332/2017, -
47 o e A __i_.':. - .
M. 5. B.;&’él'ekar a/vy,lﬂ@?!m it '-_gényyapan 1/b'M/s; Talekar &
.Associates, for the Petitiorier in WPL. 3103/2017. A
=5 Mr. Vishal Phal a/w Ms: Stinita:Sonawane, for Respondent Noy'5 in

" 'WPL. 2227/2017} for Respondent No.-2 in WPL. 2636/2017, WPL.
3103/2017. : : '

Mr. Sagar Patil, for RESpqnderjlt"N.Q{,S MCGM inWPp.,Z’i?/ZOlZ for
Respondent NO. 4 in WPL.2636/2017; for Respondent No. 3 in WPL.
2843/2017. : a

Mr. Himanshu Takke, AGP for Respondent No. 1 - State in WPL.
227/2017, for Respondent No.1 & 7 in WPL. 2636/2017, for
Respondent Nos. 1, 5 to 7, 10 in WP:. 2843/2017.

M. Kedar Dighe, AGP for the Respondent — State Nos. 1,3,6 &7 in
WPL. 3103/2017.
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CORAM : B. R. GAVAI, &
MANISH PITALE, 1.

DATE :DECEMBER 4, 2017
PC:
1. All these petitions (except Writ Petition (L) No. 3191 of
2017) are filed by the Petitioners who are parents of the students of
Matushri Kashiben Vrajlal Valia Intemauonal Vldyalaya (hereinafter

,‘r-—-»a.-

referred to as-=th‘e “MKIV Schootz"‘i)asma]ly opposing redevelopment
of: thehtulﬂmgs of the Sch;gcrand temporary shlftmg of the School to

arf'ther prermses ‘lﬁﬁesamg a;ea 5; gnvah
/

b X :
;2-' %&“The Bomvall ﬁ}iﬁ*ﬁm Socnety‘k a reg;stered Trust

J;,,*

. ;ﬁ(Respondem No.'2 in] w;jl begmon (L) No. 2227 of 20117) runs
a» various educatlonal 1nst1fﬁu0ns Encﬁiﬂmg MKIV School at /Borivali
(West). The Trust owns Ema}*qut,ﬁo 129; TBS III,/admeasurmg
10,796 sq. mts. { on record area a of ‘the plot is shown 11,107 sq. mts.).
The Trust has two buildings existing on the said plot. Building No. 1
has (i) R. G. Bajaria Primary English medium school; (ii) Matushri
Velbbai Velji Gala Gujarati Medium Primary school; (iii) RC Patel

Secondary school; (iv) M. K. High Gujarati Medium Secondary
3/26
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School and (v) Poomlma Valia Enghsh Medium KG class; whereas
Building No. 2 has in its premises (i) MKIV Schootl; (ii) Geetben
Mehta K.G. Class; (iii) Peridot International Academy; (iv) Matushri
Pushpaben Vinubhai Collegetof Commerce (B. Com & M. Com,
induding BAF, BBI, BMS); (v) Shri Vrajlal Durlabhdas Valia Junior

College of Commerce' (vi) Vm"ubhai Valia Study Center (BCA).

3. - It agpeé‘rs that the sa;ﬂl’[‘rus*t has submitted plans to the
Mumclpal‘ Corporanon %gﬁeater Mumbai for demolition of the

e}pstmg bmldmgs&“ﬁha&ed manner an and | for constructlon of the new

EX]
LW

_B\:ﬁldmgs EJ« its va:/ngu;'{‘;%tq@%s mclude:DMKlV School It

Turther appears that mefe was correspondence between “the said
:“: Borivali Trust or onqg ’ﬁ “arﬁi*@p Central Board of Secondary
Educanon on the o\her han%thh respect to the bmldlng of the said
MKIV School not being safe _o~contmue.the school Apprehendlng
that the Responoent — Trust was basically interested in commercial
exploitation of the said plot and under the guise of redevelopment, it
would discontinue the schiool and construct a commercial club, the

Petitioners had approached this Court. Various orders have been

passed by this Court from time to time. It appears that during
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pendency of the petition, Central Board of Secondary Education also
passed an order of 9* September, 2017 withdrawing the affiliation

granted to MKIV School.

4, We may place on record that since beginning the Court
has been making an attempt to ensute that interest of the students is
not compromised and that even if redevelopment of the School
bmldmg takes place, the schoo]; is ternporarily accommodated in
another prermses wherem,.all the facilities are ef\‘reilable. We may also
plaee'on record tl'nat%ﬁl;t a;;iﬁ.lde of’ the Respondent Management from
the begmn,m“g has beenrf;é%nag@a From, day ot one ‘the Managemem
: has been relteranng that-it has nolintention of commerc1al explontatlon

-~ of the said plot. Its mte,,n;mn is on}!ﬁ;to provide modern facn,\mes by

demolishing old bullﬂmg'ahd constri:lct new hmldmg No Lonly that, it

’,.r"

was submitted on behalf of the=Management thal‘ unul a new building
is constructed, the Management would continue to run the School in
other premises, owned by the Management, which is situated in
Borivili (East). It has been contended on behalf of the Management
that the Management would temporarily shift the School only after it

receives occupation certificate of the entire building wherein it

5126
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proposes to shift the School. Not only that, but the Respondent
Managernent has also received a permission from the State
Government for shifting the School temporarily in another building,

owned by the Respondent Management.

5. To take care of the apprehension of the Petitioners, the
Court had directed the Respondent Management {0 file an
undertaking, Apg{lflgally st“aung,tlfpreu{ that 1t does not intend to

explmt,tﬂ‘eusald plot for cmhmermal purpose and that it will rehouse

"~-|I‘

the~School on the“’sa e ‘plot in the new bulldmg that would be

it e

-

constructedc > Not ﬁn; Cofirt/ had . dso. chrected the

-Management to hle an ultdertakmg that it will also maintain: the same
“r“ play ground area,'as lt,.egqst@todayw 5 |

i
¥
1 Fpme

6. _ However\e anq af. pams to state that the atntude of the

e

Petitioners from the begmmng I?ls been of"opposmg and obstructing
the detfelopment of the project. Not only that, but one of the petitions,
being Wit Petition (L) No. 2653 of 2017 had sought very wild reliefs,
including directions to take over Management of the Trust, etc.
Having found that the said- petition, being Writ Petition (L) No. 2653

of 2017, was not a bona fide petition, we had dismissed the said
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petition with costs, quantified at Rs.1,00,000/- by an order dated 27"
November, 2017. We had found that pendency of the said petition was
not necessary inasmuch as other petitions are already pending wherein

the Court can pass orders to safeguard the interest of students.

7. As directed by this Court, the undertaking was filed on
behalf of the Management. However, the Petitioners found fault in the

said undertakjggi:the;re'fore;'we hadidireqted a fresh undertaking to be

filed by\th“e, Management, ., o

I

8i | Since ﬂ}éﬁkés_pﬁ)h_dg}}g Q]E_‘-Sﬁ_bgq_glready passed an order,

e

" j i }M-?_ PN ;
. thereby Wiﬂfdrawinrg;fdffﬂi"%ﬁ;@ﬁgﬁthe‘-'sfai'd- MKIV School, we had

"I ¥

iy

{“issued following directions to the 'Réspondent by an order dated 27%

' November, 2017: W IE
\

', ST F
«Stand ‘over {0 74th, December, ;2017 In the
meantime, the resporidents, CBSE is directed to inspect the
premises where the respondent, Management desires to shift
the school temporarily. The said inspection shall be carried
out on 29th November, 2017 after giving notice to the
respondent, Management, The inspection would be limited
to verify and ascertain, as o whether on receipt of the
Oceupancy Certificate for the entire building, there would
be sufficient number of classrooms to house the CBSE
school and other infrastructure. Needless to state that, in as
much as, the availability of the infrastructure is concerned,
once the school is shifted, the respondent, Management can

7126
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always be directed to provide the necessary infrastructure.”

We had issued those directions so as (o find out as to whether
sufficient infrastructure is available in the building where the

Respondent Management desires to temporarily shift the School.

9. Accordingly, a report is submitted by the CBSE dated 30"

November, 2017. Though it has been sought to be urged by M

L

Samdani, leamed senior counselt'ﬁ t some of the Petitioners did not

F /
o

pemnt mpECUOn to Qe. “carried out peace[uglly and caused
A

anvemence, we ;?o nqt’pfopose to go into the sald issue. At the cost

e

of mahn&me order l;ullf;w%eﬁaﬂuld reproduceft]le entne report of the

'-_;_'JCBSE based upon the mspeetmnzcarried out by it.

|
e ’ r

bk “1. The co}ﬂrmttee con51stmg ﬂf Mr. R. K. Sinha Principal
Kendnya Vldyalaga ON@C Panvel, Dist. Raigad,
Maharashtra andAMi‘s eema. Mamdlratta ~Principal
DAV Intemanonah&hoob Khargh,ar,f avi Mumbai
vide letter No. CBSE / Dis-Aff. / 1130062 / 2017 was
constituted by CBSE New Delhi for assessment for
suitability of the School at the new site of “Matoshree
Kashiben Vrajlal Valia International Vidyalaya, Sheth
M. K. High School Complex, Factory Lane, Borivali
(West), Mumbai, Maharashtra- 400 092"

2 The committee visited the new site of “Matoshree
Kashiben Vrajlal Valia International Vidyalaya, i.e.
Sheth Gopalji Hemraj High School & Jr. College,

B/26
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Borivali (East) (Sheth G. H. High School) on 29"
November, 2017.

3. The new site i.e. Sheth G. H. High School is located at
the distance of about 1.5 kms from the existing school
‘building  (Matoshree ~ Kashiben  Vrajlal  Valia
International Vidyalaya) in Borivali (East) which is in
the heart of city and well connected by pitch road. Both
Borivali Railway Station and S. T. Bus Depot are
situated nearby within the periphery of about 01 km.
Public and Private transports are available.

g e al -
4. Thénéw site i.e. Shett;Gopalji-Hemraj High School &
B College is having-total area of 14468.2 sq. meter,
‘which includestB- storyed pucca building, having stilt
area of Z&ﬁ@ ¢ artetér and an open space of 8566.03

sq. izl  area; edyared=-with _interlocking tiles.
(_M?:?ureméﬁ%ég

R,
§ Pl
9 5. The front opén’space can be used for limited no. of
' sports like Bagketball, Badminton, Kho-Kho, Volley
ball etc, and “&&lt area’ can¥ilso be utilized for varfous
activitiesfor the:school.chiltren.

SRladiy School Mapagement)

¥
&

k\‘“- Y ; It 4 ot
6. (a) The front “Side__of the schoolbuilding has

approximately 7 ft. high pucca boundary wall fitted
with barbed wire, along with two no. of large sized steel
gates at two extreme ends.

(b) The right hand side of the school plot has housing
complex well partitioned by temporary G. L Steel
sheets of approx. 12 feet height.

(c) The left hand side of the school plot has a vacant

9726
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plot which belongs to the trust as reported by the school
Management / Principal and well partitioned by
temporary G. I. Steel Sheets of approx. 12 feet height.

(d) The backside of the school plot has slum houses,
having common -pucca wall with barbed wires on the
top.

7. The six storyed buiiding (Sheth Gopalji Hemraj High
School) has three nos. of staircases which are wide
enough anid 3 nos. of working lifts.

8. (a)E%ch floor hasd‘v@h;d. of classroomis of appropriate

" “size, havin ﬁ@aiﬁés of electricity, light and ceiling
fans, ,\Q@b"r‘"s‘pff‘mient ne: of dual desks. Classrooms are

e Y e N e o : :
o ;q,?ﬂ*ventﬂ%ggl_@fi%@%"lm@ws ‘iaj??_f-tjtﬁ? dyith grills

..'f.;"“”'." * " and pigeon néfs: -

_’,M,} Ve { '

Py { | ‘
s & ik dikiny il o i
b (b) In \adgii%i%ﬁﬁto; ﬂ‘?*‘}‘tﬂ%g_moms, the building/ has

separate\gﬁgé's‘iies}::,(lhexﬁiﬁmy; Biology and Comiputer
Labs. It also. has.& proyision fpg,.__separthte Maths Lab,

Miisic Room, 'Uanceﬁgj;dm? Eé‘ngqu'g Labs and Library
" on different floors. T .

(© The building has a good no. of additional rooms
which can be converted into Principals Room, Office
and Staff rooms.

(d) Each floor has a sufficient no. of separate toilets for
boys and girls. It also has a filtered water facility on
each side of every floor.

10/26
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Fire extinguishers are installed on each floor. The
complete Fire fighting system work is under process.

The School Management / Trust has provided Part
Occupancy Certificate of the stilt and upto three floors
of -the building of Sheth Gopalji Hemraj High School,
Borivali (East) (Photocoy attached).

Currently the existing premises has the Mabharashtra
State Board Schoo], running in two shifts under the
name Sheth Gopalji'Hemrgj High School & Jr. College.
b - . 'ij_g .; :

‘Under Sheth Gﬁqghl Hemraj High School; Class I to
IV is run bxx{B_ éﬂhéy'*;Municipal Corporation (BMC
aided) hafYing Bothy Gpijardti and English medium,

Pl

whefeas” Class Vorafid, XI1 is_under-Maharashtra

Now, [the Matoshree Kashiben Vrajlal - Valia
lntemaﬁéongﬁl._@}[@ﬁaliy,@? Bgrivali (West) has propgsed
that they, shall be utilizing-the entire premises using all
the six foors-of-the sehiél’ building along with all
Science - Labs, _ (_Rffy;s‘ics»,,é,,,(]henﬁsg:yi l,Biﬁ:)gy /
Computer) and ﬁibrauy,ﬂh___i_cli ii_i\_rill_ he.exclusively used
by the students of Matoshree Kashiben Vrajlal Valia
International Vidyalaya and will not be shared by the
students of currently running Sheth Gopalji Hemraj
High School Borivali (East) in one shift, having school
timings from 6:50 am. to 12:40 pm.

The Mana-gement / Trust and Principal of Sheth Gopalji

- Hemraj High School Borivali (East) have also proposed

to run their school in the second shift having timings
from 1:10 pm. to 6:15 pm. They will also have separate

11/26
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Principal's room, Office, Staff rooms, Labs and Library.

However the Management / Principal of Matoshree
Kashiben Vrajlal Valia International Vidyalaya may be
advised to follow the under mentioned points at the new
site subject to the approval by CBSE for shifting the
school:- :

1. Maintenance and proper cleanliness and sanitation.at
the school premises and building.

2. Permanent pogting of Security Guards at the entrance
and aj-02'ok 03-points, at the’backside of the school
building round the q{s&}k '

3. ' .Equipping __;l}ﬁ}g"hysics, Chemistry and Biology
Laborat_ogefs,With. Apparatus and chemicals as per

CB§Eﬁiﬁprms.' o2 2 N
ok ¥ T R AT g g ‘.h'm
4. -_ﬁ@‘qﬁpping hE',’(F ; ;ﬁith"-snfffig_iéglb no. of text and
< reference-books as per CBSE norms. e o
i” ¥ 5, Equipl?ling the praposed opert:space / playground ywith
{“&,.; play mater;%mf.pnm%and Secondary / Sr l;lass
. studenfs. - 2] /

Mo o e B

6. Adequate furniturd etc. for the Principal Roon, Office,
Staff Rooms, 8te- . L W 27 -

7. . Oécupancy Certificate from the competent authority for

rest of the three floors (4/5/6) of the school building to
be obtained.

Conclusion:

Based on the facts mentioned above and the proposal /
assurance given by the Management / Trust about using
the entire premises i.e. all six floors of Sheth Gopalji
Hemraj High School, Borivali (East) building with all
related necessary facilities, the new site of Sheth

12726
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Gopalji Hemraj High School seems to be suitable on
temporary basis for the use of students of Matoshree
Kashiben Vrajlal Valia International Vidyalaya provided
adequate security arrangements are made in the school
premises especially at the backside of the building.

The School Management / Principal of Matoshree
Kashiben Vrajlal Valia International Vidyalaya on the
date of inspection (29.11.2017) could not provide
sufficient supporting documents related to land and
building which will be sent to the CBSE New Delhi as
and when received f:rom them.”

10. - Perusal of thé repﬁEt‘ \Tvoulcl reveal-that the new site i.e. G.
H. I—hgh School is lg_mfd at a distance of 1.5 kms from the existing
school bmldm‘ﬁ The sald;buﬂdmg%ls in tpe h‘amof c1ty and well
.__"'_'jconnected I;y pltch road f‘It further reveals bthat Bonvah Railway

i Stauon and S. T. Bus Depot are situated nearby within the neuphery of

about 1 km. The report would further show that the new sue is having
&’

My

area of 14468.2 sq. mts, aw‘mch mcludes 6 storev ﬁlfcca building,
having stilt area of 2472.80 sq. mts. and an open space of 8566.03 sq.
mrs. covered with interlocking tiles. The report would also show that,
front open space can he used for limited number of sports like
Basketball, Badminton, Kho-ICho, Volley ball, etc. and the stilt area

admeasuring 2472.80 sq. mts. can bz utilised for various activities for

13/26

2 Uploaded on - 12/12/2017 = Downloaded on - 12122017 17:32:40 ::CMIS-CC

“Disclaimer Clause : Authenticated copy is not a Certified Copy”



™

HIGH COURT, BOMBAY 974520

WPL. 2227-17, 2636-17, 2843-17, 3103-17, 3191-17.doc

the school children. The front side of the school premises is ﬁaving
approximately 7 ft. high pucca boundary wall fitted with barbed wire.
The b_uilding is having three staircases which are wide enough and
three working lifts. The reporlt weuld further show that each floor is
having 18 number of classrooms of appropriate. size, having facilities
of light, ceiling fans, with sufficient number of dual desks. The
classrooms are well véntiIated. Apart from the classrooms, the
building-has separate Physics; Chemistry and Biology and Computer
Labs It also has a p{ﬁ\nsmn for separate Maths Lab, Music Room,

Dance Room Language Labs aud Library on different floors. The

_building has good number-o_f addmonal rooms which can be conver_ted

- into Principals Room, Office and. Staff rooms. Each floor has

sufficient number of separate toilets {or boys and girls, and has filtered
water facility on each side of every floor. Perusal of the said report
would reveal that the Management has proposed to run the school in

the second shift between 1.10 p.m. to 6,15 p.m.

11. The CBSE has imposed certain conditions, which it finds
necessary for shifting the School to the new premises. It could thus,

be seen that principally the report of the CBSE would show that in the

14726
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building, where the Respondent Management proposes to shift School,
sufficient facilities are availablé. In any case, it is to be noted that this
is a transit arrangement and not a permanent arrangement. Oﬁce the
building at the present site is- demolished and new building is
constructed the problems, whatever may be, in the temporary building,
would be taken care of. No doubt, the redevelopment project may
cause some inconvenience o the students; which are taking education
at present;. however, it is to be noted that not only the interest of the

¥

present students, but .qis\é interest of the students who will be taking
admission in future, is requiréd_ to:be'taken into consideratioa.

= " T [ 3y = =
12,40 It will'be relevant to refer the communication addressed

by the CBSE to the Respondent Schodl, dated 5.7.2017 which reads as

under:

“This is with reference to your request letter dated
15/10/2015 and subsequent inspection of the school on
the subject cited above.

After perusal of the inspection report, it has been
observed that the school building is unstable to run the
school and not fit for further use which is confirmed by
the Structural Engineer Report submitted by the the
school and attested by the principal vide his letter dated
05/02/2016 as well as inspection committee ¢onstituted
to verify the factual position on the request of the school.

15/26
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In this connection, I am directed to inform you that
the Competent Authority of the Board has instructed you
to close the school building at present address
immediately as the building is unsafe for further use and

& shift the present students to nearby schools. The school is
also required to submit declaration with regard to closure
" of the school at the present address on affidavit duly

attested by 1* Class Magistrate.”

It could, thus, be seen from the aforesaid communication that the
CBSE has found. thatithe present building is unsafe for use of the
échool and nﬁt fit for further tise. .Perusal'_of the above communication:
would re;eal that tlxe;HoaId itself has :instructed the School to close
the school buﬂdlhg at tlwpresem{;a’dﬂress and the««School ‘was directed
to shift the students to the nearby school. By the said commhmcatlon
~ the School is dlrgu':ted to'submit declaration with regard to closure of
the School at the ia‘reg_._ent address. Tt could, Lﬁy_s, be seen that the
CBSE itself has found present building to___l:')e.-_unsafe“. Though the
counsel for the Petitioners argued that the building is safe, and there is
no necessity to shift the premises, we do not wish to go into the said
question, inasmuch_as the said issue is entirely in the domain of

technical experts. The communication of the CBSE is based on its

inspection as well as report of the experts. 1t has been time and again
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said that this Court while exercising its exttaordinary jurisdiction
under Article 227 of the Constitution of India cannot enter in the field
of experts. When the expert's' opinion has found that the building is
unsafe for continuation of School, we do not find any reason to

disbelieve the same.

3. In any case, in order to take care of the apprehension
expressed by the Petitioners than the present premises .would be
utilised for - commercial, explmtatlon and that the Respondent
Management w1ll copﬁruct club etc we had dtrected the Respondent

Mitnagemenf to file an un‘tlerta,lﬂng Accorglmglyj an‘undertakmg has
' %

been_--.',f_l!'ed by one_.»Dharmendra Damodardas Ghelani, the anthonsed
signatory of Resﬁpnden& No. 2 - Trust. It will be relevant,ito refer

paragraph 5, 6 and 7 of the saic_l_undertaking dated 1 Decemiber, 2017.

“S.  The Trust intends to reconstruct the two old buildings
and redevelop the said Plot in a phase-wise manner. In the
first phase, the Trust intends. to demolish Building No. 2 and
construct a new building, temporarily shift CBSE-School to
Sheth G. H. High School, M. G. Road, Borivali (East),
Mumbai 400 066 and shift the Junior KG Section into RC
Patel Building temporarily. The said Sheth G. H. High
School Building in Borivali (East) has requisite number of
classrooms, necessary infrastructure and facilities which are
better and more than what is currently available in the
existing Building No. 2 referred to in paragraph 4 above. In
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Phase 2, RC Patel Building will be demolished and new
building will be constituted with permissible structures as
permitted / development of the reservations in terms of the
Development Control Regulation.

6. The Trust hereby gives an undertaking to this
Hon'ble Court that:-

(2) the Trust will submit building plans of Phase 1
within a period of 30 days from the date hereof
to the MCGM for approval.

(b) the Trust on receipt of the 10D will demolish
~~ Building No. 2 and immediately apply for
commefigement cettificate for Phase 1.

(c) -tfe-Trust will commence construction and
. complete_censtruction of Phase 1 Building.
The completion ‘will- be 'achieved within a
period of%.jre'ars from the date’of issuance of
‘commencement certificate and re-shift  the
' CBSE School into Phase 1 Building. The said
building shall haverrequisite infrastructure and
classrooms as are. required under the CBSE
Guidelines. for continuation of affiliation with
facilities not less than presently available.

(d) in Phase 2, the Trust will reconstruct the

- second building to accommodate the other
educational institutions run by the Trust and
other permissible activities in terms of the
Development Control Regulation.

() The Respondent Trust will carry out phase-
wise development of the entire project as per
the guidance and advice of competent and
qualified architects, surveyors and structural
engineers and as per the norms / directions as
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prescribed by the MCGM and / or any other
statutory authorities.

(f) The Trust undertakes to keep the reservation
area under PG 1 and PG 2 at 4,103.47 sq. mtrs.
as reflected in the Letter of Intent at one
location and shall not reduce the area of R.G.

(g) That in PG-1 and PG-2 referred in clause (e)
above, no recreation club for any commercial -
purpose would be constructed.

7. I say that the Trust has obtained a partial Occupation
Certificate (“OC”) from the MCGM permitting occupation
of Ground ‘and three upper floors of the :Sheth G.H. High
School building at Borivali (East). The Building of the said
Sheth G.H. High-School at Borivali (East) is a currently
“comprising of Ground plus six upper floors. The Trust has
also applied for'the OC in respect of the balance constructed
portion ize. upto the sikth.flogk! 1 say. that:the Trust shall not
intend fo temporarily shift the CBSE School:to Sheth G.H.
‘High School building until the OC in respect of the'said
‘balance constructed area i.e. upto the sixth floor is obtained.”

The undertaking would reveal that the Trust intends to reconstruct
two old buildings and redevelop the Plot in a phase-wise manner. In
the first phase. the Trust intends to demolish Building No. 2 and
construct a new building after temporarily shifting the School to G. H.
High School at Borivali. It has been stated in the undertaking that the
building wherein the School is being temporarily shifted, has requisite

number of classrooms, necessary infrastructure and facilities. The
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and PG 2 at 4,103.47 sq. mts., as reflected in the Letter of Intent at onc

location and shall not reduce the area of P. G.

16. It could, thus, be clearly seen that not even an inch of
playground area is being reduced in the proposed redevelopmem plan.
Mr. Samdani states that on the contrary, after redevelopment, the two
different plots for playgrounds, which were separate, would now be
amalgamated, so that better facilities are available. Clause (g) of
paragraph 6 Bf the said affi,giéifit would reveal that.in PG-1 and PG-2,

no-recreation club fcuf any commercial purpose would be constructed.

17. Perusal of.the untlert&lung would, cleal:ly show that until
complete OC is received by-the Trust, it would not shift the School 0
G. H. High School building. It is stated in the affidavit that Trust has
also applied for the OC in respect of the bdmcaconstryctéd portion.
We are more than satisfied that the undertaking, as placed on record,
clearly takes care of the apprehension, as expressed by the Petitioners.
The undertaking clearly states that after redevelopment, the existing
plot would be used for continuation of educational activities, for
which it is being used. It further goes (o state that no recreation club
for commercial purpose, as is apprehended by the Petitioners, would

21726

22 Uploaded on - 12/122017 i Downloaded on - 12/12/2017 17:32:49

“Disclaimer Clause : Authenticated copy is not a Certified Copy”

= .CMIS-CC



HIGH COURT, BOMBAY 974528

VVPL.2227-17,2636-17,2843-17,3103-17,3191-r1d0c

be permitted on the said plot in PG-1 and PG-2.

18. _At the cost of repetition, we may again say that this
temporary arrangement is likely cause some inconvenience to the
students; but can some inconvenience could be a reason for
continuation of the School in a building, which experts of the CBSE
find it to be not safe to continue the School. 1t is further to be noted
that the redevel_quent;. which the:-Respondent Management proposes,
will take gare of the needg of the future generation of the students,
who. would be takiﬁé,éedtleaﬂon in the better facilities. For a better
tomorrow af‘?thousands of studerys,, ithe present students. rnay have to
' ~suffen,a httle btt However if the order passed by the CBSE is
< allowed to rernam in force, the: entu“e career of the present students

would come into jeopérdy ina_smut:h as CBSE has directed the

withdrawa] of the affiliation of the School.

19. We, therefore, find that insofar as the petitions, which are
filed by the parents,-deserve no merits, and as such, we are inclined to
dismiss the said.petitions, viz. Writ Petition (L) Nos. 2227 of 2007,
7636 of 2017, 2843 of 2017 and 3103 of 2017, by taking on record the

uttdertaking filed by the Trust (Respondent No. 2 in Writ Petition (L)
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No. 2227 of 2017). The same is treated as an undertaking given to this
Court and accepted. It is clarified that the present premises after the
redevelopment shall be utilised only for educational purposes, as also
for ancillary purposes, as permissible under the DC Regulations. We
further clarify that the playground area shall not be reduced even by
an inch, and shall not be used for commercial club activities. In view
of disposal of Writ Petition (L) No. 2227 of 2017, Chamber Summons
(L) No. 332 of 2017 filed in this petition, for-intervention, does not

survive, and it is accpid,iﬁély'disposed of.

20'. That leaves™ us tp ‘deal with. the Pqptlon being Writ
-Petifion (L) No.: 3191 of 2017 filed by the School and the
" Management challengmg_ the order dated 9™ September, 2017. The
order has been passed basiéally on the ground that tllle present
premises of the School reqﬁires lot of repairs and that tf;e construction
is advised for proper ventilation and sanitation. Another ground given
is that the other School is running in the same campus. On this
ground, the impugned order is passed. We have already referred to the
communication addressed by the CBSE dated 5.7.2017. In pursuance

of the said communication, the Management and the School have
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already taken steps for temporary shifting the School in G. H. School
building. We find that if the impugned order is not stayed, it will
seriously jeopardize the interest of 2,298 (approx.) students in the

School and they will be left high and dry.

21. It is suggested by the learned counsel appearing for the
CBSE that in the event this Court proposes to grant interim protection,
it should only be for the present students with a condition that until
new byilding is ready, the Séhooi and the Management should not
adnift further stu_deiaié. Taking into consideration the fact that the
School is being run fqr last 15.years, we-find that any. disruption of
_'-~.batch,es would cause nat only difficulty in functioning of the School,
but also serious prejudice will be caused to the interest of the children,
who are likely to take education from that area. In any case, the report
of the CBSE which has been placed on record after carrying out
inspection, as per the orders of this Court, would itself reveal that
sufficient facilities are available in the new building wherein the

Petitioners propose to shift the'students.

22, We find that in the larger interest of the students presently
taking education as well as in the interest of the children who are
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likely to take admissions in the said School, the interim relief needs to
be granted. As already discussed herein above, the perusal of the
report of the CBSE would itself show that there does not appear to be
serious objection for continuatlion of affiliation of the School. Hence,
Rule. There shall be interim reliefs in terms of prayer clauses (c) and
(d). Needless to state that the Respondent CBSE shall continue to
grant affiliation to the Petitioner No, 1 — School, upon its sat_isfaction
that the Petitioner provides necessary facilities.and infrastructure for

y o

continuation of the Schoo.

_23'. | ) At this stage, Mr._ Dav%«f'fdeamied'céﬁnéel appearing for the
Petitioners in Writ Petition (L) Nos. 2227/2017 and 28432017 prays
. for stay of above order. We fail to understand the approac}':l of the
Petitioners in these petitions in seeking stay, Wh_i_ch would have the
effect be of putting boulder on their own feet. If we stay the order,
which is passed by us, the effect would be that the orders passed by
CBSE dated 9% September, 2017, which directs closing the School.
From tomorrow onwards, no students would be entitled to continue

with the education in the School. We therefore, find that in the larger

interest of the students, prayer as made by the learned counsel Mr.
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